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Abstract. This study aims to find out how law enforcement in corruption cases is reviewed from a
human rights perspective and to find out how the state asset confiscation system in corruption cases
is viewed from a human rights perspective. The research method used is normative juridical and by
using a statutory approach. The results of the study show that the seizure of assets by the state
through a criminal law mechanism can be carried out if the court has handed down a decision that
has permanent legal force, therefore it must be carried out carefully, because if the confiscation is
not related to a criminal act of corruption, it has the potential to violate human rights. HAM).
Through this research, The author is of the view that the confiscation of assets in cases of criminal
acts of corruption must be formulated from a theoretical, juridical, philosophical and practical
perspective as a justification so that it can be applied both at the level of legislation and application
policies. So that the potential for the seized assets will not exceed the amount of the corrupted assets.
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L Preliminary

The Indonesian state has a commitment to eradicating corruption, this can be seen
from the existence of various laws and regulations related to corruption, the existence
of institutions that are committed to the prosecution and prevention of corruption, the
existence of various government efforts in creating good governance or corruption.
good governance, the existence ofgriminal law reform, the existence of various forms
of prevention of the occurrence of criminal acts of corruption, the existence of the
National Strategy for the Eradication of Corruption (SNPK), the existence of various
government policies in the context of law enforcement of criminal acts of corruption
such as confiscation, refund of state losses, and others. However, at the level of
implementation sometimes it does not match the expectations that arise from law
enforcement officials. this is like the confiscation of assets by law enforcement that is
not related to a crime. In fact, if you pay attention to the ggchanism for confiscation of
assets, it must go through the investigation process as referred to in Article 39
paragraph (1) of the Criminal Procedure Code. That although there is a provision that




stipulates that if the goods seized by the KPK are considered by the suspect to be not
at all related to the criminal act that is suspected or accused of against him, the suspect
has the right to file a pretrial effort as referred to in Articles 77 to 83 of the Criminal
Procedure Code, in addition to proof reversed as in the procedural law has the potential
to harm the defendant, ggcause his rights are not protected. then it must go through the
investigation process as referred to in Article 39 paragraph (1) of the Criminal
Procedure Code. That although there is a provision that stipulates that if the goods
seized by the KPK are considered by the suspect to be not at all related to the criminal
act that is suspected or accused of against him, the suspect has the right to file a pretrial
effort as referred to in Articles 77 to 83 of the Criminal Procedure Code, in addition to
proof reversed as in the procedural law has the potential to harm the defendagg because
his rights are not protected. then it must go through the investigation process as referred
to in Article 39 paragraph (1) of the Criminal Procedure Code. That although there is a
provision that stipulates that if the goods seized by the KPK are considered by the
suspect to be not at all related to the criminal act that is suspected or accused of against
him, the suspect has the right to file a pretrial effort as referred to in Articles 77 to 83
of the Criminal Procedure Code, in addition to proof reversed as in the procedural law
has the potential to harm the defendant, because his rights are not protected.

The discussion of asset confiscation is not a new topic, previous research related to

asset confiscation, among others:

1. Teuku Isra Muntahar, Madisa Ablisar, Chairul Bariah, in the 2021 legal review
journal entitled confiscation of corrupt assets without punishment from a human
rights perspective

2. Dessy Rochman Prasetyo, in a legal science journal in 2016 entitled
confiscation and confiscation of assets resulting from corruption as an effort to
impoverish corruptors

3. Ika Yuliana Susilawati, in the journal of law and justice studies in 2016 entitled
confiscation of assets resulting from criminal acts of corruption abroad through
mutual legal assistance.

The first study discusses the seizure of assets without punishment, in which the
state has t! authority to control assets whose owners are not clear. The second study
discusses @le return of state financial gpsses through confiscation of assets and
confiscation of assets resulting from corruption and money laundering which,
according to the current legislation, is deemed inadequate. The third study discusses
the regulation of the confiscation of assets resulting from Corruption Crimes Abroad
through the Mutual Legal Assistance Agreement of the Republic of Indonesia, both
multilaterally and bilaterally. While ghe research conducted by the author is to find
outhow law enforcement in cases of criminal acts of corruption is reviewed from
perspective of human rights and to find out how the system of confiscation of assets by
the state in cases of criminal acts of corruption is reviewed from the perspective of
human rights.

Through this research, it is hoped that it can contribute ideas regarding the
determination of actions that have not been accommodated in the law related to the




seizure of assets for criminal acts as well as those related to the legal system. So that
law enforcers will be more responsible for their actions considering the legal
consequences they cause.

II. Method
This paper uses a normative legal research method because the focus of the study departs
from norms, regulations, legal theory and therefore has the task of systematizing positive law,
using the following approaches: legal approach, conceptual approach, and analytical approach.
The technique of tracing legal materials uses document study techniques, and research analysis
uses qualitative analysis. This resggrch method is descriptive with the type of normative
juridical research, using a statutory approach and a conceptual approach.

II.  Results and Discussion
1. Law Enforcement in Cases of Corruption Crimes Seen from a Human Rights

Perspective

Law enforcement is the center of all legal “life activities” starting from legal
planning, law formation, law enforcement and legal evaluation. Law enforcement
is essentially an interaction between various human behaviors that represent
different interests within the framework of rules that have been mutually agreed
upon. Therefore, law enforcement cannot be considered solely as a process of
applying the law as the legalists argue. However, the law enforcement process has
a wider dimension than this opinion, because law enforcement involves the
dimensions of human behavior. With this understanding, we can see that the legal
problems that will always stand out are "law in action" problems, not "law in the
books".!

According to Mardjono Reksodiputro, asset confiscation can be carried out
in three ways, namely:?

1) Criminal confiscation. This confiscation is commonly known in the form of
confiscation of certain goods and if it turns out that the goods are tools used
by the defendant to commit a crime, then with a criminal decision that has
permanent legal force, the goods are confiscated for the state.

2) Administrative seizure. This confiscation is contraban, namely the
executive (government) is given the right by law to be able to immediately
seize certain goods without going through a trial. For example, customs and
excise duties.

3) Civil confiscation. Civil confiscation was formerly known as confiscation
of goods that are not owned by war, as well as confiscation of goods that
are "orphaned" (weiskamer).

! Dalimunthe, JS (2020). Criminal Law Enforcement of Returning State Financial Losses Through Confiscation of
Assets ){:ccds from Corruption Crimes Controlled by Third Parties. Indonesian Journal of Social Science, 1(2), 65
’David Fredriek Albert Porajow, Non-Conviction Based Asset Forfeiture as an Alternative to Retrieve State Wealth
Lost Due to Crimes Relating to the State Economy, Master of Law Postgraduate Program FHUI Thesis, (Jakarta:
University of Indonesia, 2013), p 20




because there is an allegation that the assets are related to a crime, the assets
must be considered as tainted or dirty property. With regard to the tainted assets,
the government through the prosecutor as a state attorney (hereinafter
abbreviated as JPN) must file a civil lawsuit in rem so that it can be declared by
the court as a state asset. In line with Mardjono Reksodiputro's view, According
to Alldridge, the confiscation of the proceeds of a crime is actually rooted in a
very fundamental principle of justice, where a crime should not provide benefits
to the perpetrator (crime should not pay). That is, a person should not take
advantage of the illegal activities that he does. In Article 1 point 8 of the Draft
Law on Asset Confiscation (hereinafter referred to as the Bill of Assets
Confiscation), in rem confiscation is an act of the state taking over assets
through a court decision in a civil case based on stronger evidence that the asset
(9 suspected of originating from a crime. crime or used for criminal acts. Then,
according to Yenti Garnasih, the most appropriate and simple way to carry out
the NCB asset forfeiture mechanism is that initially the assets suspected of
being the proceeds of crime are blocked and withdrawn from economic traffic,
namely through confiscation requested by the court. Furthermore, the property
is declared as tainted property by a court order. After being declared as tainted
property, the court shall make announcements through media that can be
accessed and known by the public for a sufficient period of time, which is
approximately 30 (thirty) days. This period of time is considered sufficient for
third parties to be able tggknow that the court will confiscate assets. If within
that period of time there is a third party who objected to the act of confiscation,
the third party may file a challenge to the court and bring valid evidence to
prove that he is the owner of the property by explaining how the property was
acquired *So if this process is carried out by law enforcers, where fair and
objective civil proceedings and opportunities are provided in court, then in line
with the presumption of innocence and property rights rights, this shows that
the state respects human rights. This means that the confiscation of corrupt
assets from a human rights perspective is consistent and not contradictory, as
long as the assets are proven legally and convincingly based on court decisions
that have permanent legal force. This is considering that normatively, assets
tainted by corruption are the rights of every citizen (victim) in order to fulfill
the principles of economic democracy (the 4th Precept of Pancasila) and social
justice (the 5th Precept of Pancasila), social protection, social welfare. , and
social benefits.

Until now, the State of Indonesia does not yet have a special law on
asset confiscation and the case for confiscation of assets is only regulated in
Article 38 paragraph (5), Article 38 paragraph (6) and Article 38 B paragraph
(2) of Law Number 31 of 1999 in conjunction with Law No. Law Number 20
of 2001. However, it turns out that there are still problems that have not been

3 Husein, Y. (2019). Legal explanation regarding asset confiscation without punishment in corruption cases. Center
for Indonesian Law and Policy Studies.




touched upon by the regulation, namely in the event that the suspect is not
found, the suspect escapes, the suspect or defendant goes insane, there are no
heirs or heirs are not found for a civil lawsuit to be filed, while there has been
a real loss of state finances, and in the event that the asset is not placed in
criminal confiscation. The legal problems that have not been touched above
cannot be resolved through a criminal process because the criminal process is
an in-person process inherent in the perpetrator.*

The substance contained in Law no. 31 of 1999 jo. Law No. 20 of 2001,
raises a fundamental question regarding the concept of criminal liability,
because the heirs of the convicted person will be closely related to the civil
lawsuit, because in criminal law the principle or principle of individual
responsibility is known, in the sense of the word, who did and became the
convict. , he is responsible. In a concrete example, for example, a convicted
father falsifies a land sale and purchase certificate and is proven and convicted,
it does not mean that his wife or children are also held criminally responsible.
The substance contained in Law no. 31 of 1999 jo. Law No. 20 of 2001, raises
fundamental questions, regarding the concept of criminal responsibility,
because the heirs of the convict will be very closely related to the civil lawsuit,
because in the Criminal Law the principle or principle of individual
responsibility is known, in the sense of the word, whoever acts and becomes a
convict, he is the one who is responsible. In a concrete example, for example, a
convicted father falsifies a land sale and purchase certificate and is proven and
convicted, it does not mean that his wife or children are also held criminally
responsible. The corruption case is questioned whethggjjit is not against the law
and human rights as constitutiogplly regulated in the 1945 Constitution of the
Republic of Indonesia, which in Article 28G paragraph (1) states that "Everyone
has the right to protection of himself, his personal, family, honor, dignity and
property under his control ’In the context of the rule of law, the nature of
criminal law limits the defendant's human rights, on the other hand, protects the
victim's human rights, while the nature of civil law emphasizes the legal
ownership of an asset. Based on this, the author is of the view that it is necessary
to establish a new norm that regulates asset confiscation.

Furthermore, extraordinary eradication efforts against criminal acts of
gprruption as mentioned in the basis for consideration of the birth of the
Eradication of Criminal Acts of Corruption, among others, are realized through
the formulation of provisions that regulate types of criminal sanctions that are
gpt found in other criminal laws. The criminal sanctions referred to are
additional criminal sanctions in the form of confiscation of tangible or

*Bureni, IF (2016). Emptiness of the Law of Confiscation of Assets without Criminalization in the Law on Corruption.
Legal Matters, 45(4), 294.

7 Deli, RR (2016). Implementation of the confiscation of assets resulting from the crime of corruption according to
the law. Lex Administratum, 4(4). 52-53.
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intangible movable goods or immovable goods Esed for or obtained from
criminal acts of corruption ®

That the confiscation of assets through the criminal mechanism as
described above has weaknesses, namely first, the proceeds of a criminal act
generg@ly can only be confiscated if the perpetrator of the crime has been handed
down a decision that has permanent legal force. So that if the court's decision is
not yet final and binding, then the additional crime of confiscation of assets
cannot be executed. The second weakness is that, as with the geggpral principle
of additional penalties, the additional penalties contained in icle 18
paragraph (1) of Law Number 31 of 1999 which are the basis for the seizure of
assets resulting from corruption crimes are facultative, meaning that they are
not imperative to be imposed by the judge in his decision.”

Thus, eradicating corruption will not provide a deterrent effect for the
perpetrators. Therefore, corruption as an extraordinary crime cannot be handled
the usual way. However, a provision is needed regarding the confiscation of
assets resulting from criminal acts of corruption by looking at international
instruments and the development of the practice of confiscation of assets in
various countries. With regard to sanctions, so that law enforcement against
criminal acts of corruption can truly be realized and be able to achieve its
essential goal, namely the return of state losses, the position of criminal
sanctions for confiscation of corruption assets must be strengthened from
additional facultative criminal sanctions, being part of principal crime,

2. The System of Asset Confiscation by the State in Cases of Corruption Crimes

Seen from a Human Rights Perspective

The failure of efforts to eradicate corruption in Indonesia is not only due to
the foresight and firmness of legislation, but the implementation and progressivity
of law enforcement officers as an integral part of law enforcement to eradicate
corruption in Indonesia also affects success in eradicating corruption. In fact, if you
pay close attention, Indonesia has made many efforts to eradicate corruption for a
long time and throughout Indonesia's history as evidenced by the emergence of
various laws and regulations to eradicate corruption ®

Indonesia as a state party to UNCAC as formalized in Law Number 7 of
2006, while still taking into account national sovereignty, is required to take steps
to implement the provisions of the convention. Regarding the confiscation of assets
without criminal prosecution, Indonesia has made it a proposed legal product
(RUU) to the DPR since 2012 through the making of an Academic Paper. If viewed

% Pranoto, A.. Darmo, AB, & Hidayat, 1. (2019). A Juridical Study on the Confiscation of Corruption Assets in Efforts
to Eradication of Corruption under Indonesian Criminal Law. Legality: Journal of Law, 10(1), 93.

7 Sibuea, DT, Sularto, RB, & Wisaksono, B. (2016). Criminal Law Policy in Confiscation of Assets Proceeds from
Corruption Crimes in Indonesia. Diponegoro Law Journal, 5(2), 4.

§ Arifin, R., Utari, IS, & Subondo, H. (2017). Efforts to Return Corruption Assets Abroad (Asset Recovery) in
Enforcement of Corruption Eradication Laws in Indonesia. IJCLS (Indonesian Journal of Criminal Law Studies), 1(1),

108.




in general, the contents of the Bill of Assets Confiscation are considered very
revolutionary in the law enforcement process against the acquisition of proceeds of
crime. This can be seen at least from 3 (three) paradigm shifts in criminal law
enforcement. Namely, firstly, the party accused of a crime is not only a legal subject
as a criminal, but also an asset obtained from a crime. Second, the judicial
mechanism against criminal acts used is the civil justice mechanism. Third, the
court's decision is not subject to criminal sanctions as imposeggpn other criminals.’

Criminal law policies that should be normalized in the Law on the
Eradication of Criminal Acts of Corruption, are legal norms that clearly and firmly
regulate the criminal position of confiscation of corrupt assets as part of the main
gime, standard or calculation of state losses and the agency authorized to determine
state losses. due to criminal acts of corruption, and accelerated confiscation of
property belonging to corruption suspects.'’

The current laws and regulations in Indonesia are less applicable to be
implemented in an effort to maximize stolen asset recovery. Thus, the Draft Law
on Asset Confiscation which adopts the concept of Non-Convicted Based Asset
Forfeiture needs to be promulgated immediately. The Law on Asset Confiscation
that is promulgated needs to contain the basis for a lawsuit for in rem seizure of
assets and a Non-Conviction Based Asset Forfeiture mechanism that can run side
by side with criminal justice so that it can maximally and effectively recover state
losses. This application, of course, needs to be done with a note that the assets have
been declared tainted by the court as an effort not to injure the property rights of
third parties."'

Based on this, the seizure of assets by the state through a criminal law
mechanism can be carried out if the court has handed down a decision that has
permanent legal force, therefore it must be carried out carefully, because if the
confiscation is not related to a criminal act of corruption, it has the potential to
violate human rights. HAM).

3. Conclusion
Based on the results of the study, it is shown that the potential for violations of
human rights to confiscate assets is still very possible because at the level of
legislation, namely there is agjagueness of norms and legal vacuums, so that the
purpose of deterrence against perpetrators of criminal acts of corruption has not run
optimally. Therefore, so that law enforcement against criminal acts of cgguption
can truly be realized and be able to achieve its essential goal, namely the return of
state losses, the position of criminal sanctions for confiscation of corruption assets
must be strengthened from additional facultative criminal sanctions, become part

9 Saputra, R. (2017). Challenges of Implementing Non-Conviction Based Asset Forfeiture in the Bill of Assets
Confiscation in Indonesia. Integrity: Journal of Anti-Corruption, 3(1), 118.

!0 Mashendra, M. (2020). Confiscation of Corruption Assets in Efforts to Eradicating Criminal Acts of Corruption
according to Indonesian Criminal Law. PETITUM, 8(April 1), 55.

1 Nugraha, X., Katherina, AMF, Agustin, W., & Pamungkas, A. (2019). Non-Conviction Based Asset Forfeiture as a
New Formulation of Stolen Asset Recovery Efforts for Indonesian Corruption. National Law Magazine, 49(1), 53




4.

of the criminal justice system. of the principal punishment, which is imperative or
must be applied by the Panel of Judges against the perpetrators of corruption.
Therefore, The author is of the view that the confiscation of assets in cases of
criminal acts of corruption must be formulated from a theoretical, juridical,
philosophical and practical perspective as a justification so that it can be applied
both at the level of legislation and application policies. So that the potential for the
seized assets will not exceed the amount of the corrupted assets.
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